





2 ANN ARBOR CONSTRUCTION 


the lease covering the original site and rent was to be paid to Wiard 


until title was vested in the State of Michigan. The cost of moving 
to the new site, which amounted to approximately $9,000, was paid 
by the State. The condemnees vigorously opposed the condemnation 


of their land and when it became apparent during January 1942 that 
the proceedings would be unduly delayed, the Michigan State High- 
way Department requested the United States to institute a condemna- 

tion proceeding for the acquisition of the land. Thereafter, on March 
9, 1942, the United States commenced a condemnation proceeding and 
by declaration of taking filed therein, title to the land, including the 
site on which the company’s plant was located, was vested in the 
United States and possession thereof was ordered to be surrendered 
on April 9, 1942. The State highway department advised the 
company that the State had acquired the Wiard property and directed 
the company to pay rent to Mr. Wiard until May 10, 1942, and there- 
after to the State highway department. 

On July 6, 1942, United States Army representatives requested 
permission from the State to use certain lands including the company’s 
plant site and it is plain that such permission was granted by letter 
dated July 15, 1942. Claimant contends that the permission was 
granted “by mistake” and was “subject to the _— rights granted 
the Ann Arbor Construction Co.” - On December 2 1942, the Army 
notified the company to move its plant. By Lichen 1, 1943, the 
company had moved its plant and thereafter filed a claim with the 
War Department for the cost of such moving amounting to $18,095.73. 
However, the claim was disallowed by a General Accounting Office, 
which stated that the Federal Works Agency had condemned and 
ac _ dd title to the ¢ ompany’s site No. 2 prior to the time it moved its 
plant to that location. The decision further stated that there ap- 
peared to be nothing in the condemnation proceeding to indicate that 
the Government took title to the land on behalf of the State of 
Michigan. The decision pointed out that the deed transferring title 
to site No. 2 from the Government to the State of Michigan was not 
delivered until September 21, 1945, and that during the entire period 
of occupancy of site No. 2, by the company, title thereto was in the 
Government. The General Accounting Office stated that the com- 
pany’s agreement to occupy the premises was not with the Government 
and that the Government was under no liability for evicting the 
company from the premises. 

The Bureau of Public Roads states that since this claim does not 
arise out of any action of that agency but out of action on the part 
of officials of the United States Army it is not in a position to make any 
recommendation as to the merits of the claim. The Department of the 
Army states that it concurs in the decision of the Comptroller General 
and that claimant has failed to furnish any facts which would form the 
basis for an equitable claim against the United States for damages 
on account of the removal of its plant. That agency states that in 
the light of these facts it is obligated to recomme nd that the bill be not 
favorably considered by the Congress. 

Subsequent to the receipt of the above report, the Department of the 
Army transmitted a supplementary report, copies of which are 
enclosed, which contains additional information received by that 
agency since the date of its original report. 
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The supplemental report states that claimant company located its 
plant near the Willow River bomber plant to facilitate the furnishin; 
of concrete to the various contractors working on the project | 
further states that the company was not a subcontractor of any o 
the prime contractors working on the project but was merely engaged 
in supplying concrete to any and all who might need such product 
The report observes that the construction of the Willow River bomber 
plant was regarded as complete by the Defense Plant Corporation 
on June 12, 1943, the date of the termination of the major prin 
contracts 

The Department of the Army points out that the original lease 
between the company and Mr. Wiard was for the period of 1 year 


a ot TG 


commencing May 31, 1941, or the length of time required for the 
construction of the bomber plant, and that therefore under such 
lease, the terms of which were adopted by the State of Michigan, 
the lease would have ceased to be effective after June 12, 1943, the 
date of the completion of the project. The report notes that the 
Army requested the company to move its plant on July 6, 1942, but 
that it was not moved until on or ghia October 1, 1943, over 2 
months after the lease between the company and Mr. Wiard would 
have expired. The Army states that because the lease expired, so 
had the agreement between the company and the State of Michigan, 
and that there was no showing of any agreement to extend this lease. 
The report observes that when the company located its plant on 
leased land, which lease was for such short duration, it must have 
contemplated the fact that it would be required to remove its plant 
at the termination of the lease and that ordinarily transit-mix con- 
crete plants, like stone crushers, are movable and are moved from 
job to job in order to be nearer the place of greatest demand. It 
states that the price of the product sold in most cases takes into 
account the cost of moving plants of this nature. 

The committee is of the opinion that there are sufficient questions 
raised here to justify the bill being referred to the Court of Claims 
for determination as to whether or not there is an equitable or legal 
liability on the part of the United States. 

Attached hereto and made a part of this report is pertinent corres- 
pondence received from the Department of the Army dated February 
6, 1951, and July 5, 1951; and letter from the Comptroller General 
dated February 16, 1951 


DEPARTMENT OF THE ARMY, 
Washington, D. C., February 6, 1951. 


The honorable the ArroRNEY GENERAL, 
Washington, D. C. 

Dear Mr. ATTORNEY GENERAL: Reference is made to your letter with which 
you enclosed a copy of S. 122, Eighty-second Congress, a bill for the relief of 
Ann Arbor Construction Co. You state that the Senate Committee on the 
Judiciary has requested the Department of Justice to submit a report on this 
bill and has advised that if reports are necessary from other sources they will be 
secured by your Department and submitted along with your report to the com- 
mittee. You, therefore, request the comments of the Department of the Army 
on 8. 122. 

This bill provides as follows: 

‘That the Secretary of the Treasury be, and he is hereby, authorized and 
directed to pay, out of any money in the Treasury not otherwise appropriated, 
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f blished principle of law that individuals, in dealing with Government officers, 
ike notice of authority conferred upon them bv law, and where the Gov 
ernment officer has no authority to contract in the matter, no contract implied 
or otherwise, can be created by delivery of goods or rendition of services at his 
request eve though it appears that the Government may have benefited thereby 
{ therefore certify that no balance is found due vou from the United Stat } 
VO 1em1zed iatement showit ¢e the various items of expense ineurred bv the 
\ Arbor Construction Co. in the moving of its transit-mix concrete plant from 
No. 2 to site No. 3 has been furnished to the Department of the Army, and 
e Department has no information concerning the actual expenses ineurred by 
’ in effecting such move. This Department has no information con 
cerning the profits made bv the Ann Arbor Construction Co. while operating 
rLL> t SIes No r AY 2 and No oa. re spective ly 
The petition filed by the United States in the Federal court for the condemna 


} 


of rie land Wilbon wl ich sit No. 2 Wis embraced contained no stetement 


l 
hat the Government took title to anv of the land on behalf of the 


} 


S e of Michigan During the entire time the claimant corporation occupied 
ite No. 2 the title to such land was vested in the United States. and it could 
such property es it saw fit The United States, through its agents, deter- 


ined that the property embraced within site No. 2 was needed in connection 
h a hospital and, therefore, demanded that the claimant remove its plant from 
e premises, which demand was complied with. The Department of the Army, 
herefore, concurs in the decision of the Comptroller General, hereinbefore quoted, 
there is no legal obligation on the part of the United States to compensate 
he claimant for the cost of the removal of its plant from site No. 2 to site No. 3. 
e claimant has failed to furnish any facts which would form the basis for an 
equitable claim against the United States for damages on account of the removal 
of its plant from site No. 2 to site No. 3 
In the light of the foregoing facts the Department of the Army is obliged to 
recommend that this bill be not favorably considered by the Congress 
Sincerely yours 
FRANK Pacer, Jr 
Secretary of the Army. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., July 6, 1961. 
The honorable the ATTORNEY GENERAL, 
Washington, > ¢ 


Dear Mr. Arrorney GENERAL: Further reference is made to your letter en- 
closing @ copy of S. 122, Eighty-second Congress, a bill for the relief of Ann Arbor 
Construction Co., and requesting the comments of this Department on the merits 
of the bill On February 6, 1951, a letter wes forwarded to you setting forth 
the views of the Department concerning this bill. Since the date of that report 
certain additional information has been received by the Department which is 
believed to be pertinent. 

S. 122 would euthorize and direct the Secretary of the Treasury to pay to 
Ann Arbor Construction Co. of Ann Arbor, Mich., the sum of $18,095.73 in full 
settlement of the claims of such company against the United States arising out 
of the action of certain Army officers in requiring the removal of @ transit-mix 
concrete plant in Ypsilenti Township, Mich., which said company allegedly 
occupied under @ lease with the State of Michigan 

As wes stated in the report of this Department dated February 6, 1951, Ann 
Arbor Construction Co. leased on May 31, 1941, certain land from L. Ed Wierd 
(known @s site No. 1) on which it erected 2 plant for the manufacture of transit- 
mix concrete. The lease provided for a rental consideration of $20 a month and 
was for 2, term of 1 year or the length of time required for the construction of the 
Willow Run bomber plant, whichever was longer. The State of Michigan desired 
to acquire site No. 1 for highway purposts, and on January 6, 1942, filed a con- 
demnation petition in the Michigan State courts. The Michigan State Highway 
Department requested Ann Arbor Construction Co. to move its plent from site 
No. 1 to a new location (hereinafter described as site No. 2), on land also included 
in the condemnation proceedings. Ann Arbor Construction Co, moved its plant 
from site No. 1 to site No. 20n May 10, 1942. The State of Michigan expended 
$9,000 in moving the plant to the new site. Site No. 2 was to be occupied by 
the Ann Arbor Construction Co. under the terms of an oral agreement with the 
State of Michigan which provided for the same terms and rental as provided in 
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the lease between Mr. Wiard and the company. The State of Michigan did 1 
actually get legal title as was anticipated, but the United States, in order to insure 
highways for the plant, acquired title by condemnation in the summer of 1942. 
It appears that Ann Arbor Construction Co. located its plant near the Willow 
{un bomber plant to facilitate the furnishing of concrete to the various contractors 


working on the project It was not a subcontractor of any of the prime contractors 
working on the project, but was merely engaged in supplving concrete to any and 
all who might need such product The construction of the Willow Run bomber 


plant was regarded as complete by the Defense Plant Corporation on June 12 
1943 (the date of termination of the major prime contracts). 

The original lease between Ann Arbor Construction Co. and Mr. Wiard was 
for the period of | vear commencing May 31, 1941, or the length of time required 
for the construction of the bomber plant. Therefore, under the lease whicl 
Arbor Construction Co. had with Mr. Wiard, the terms of which were adopt 
by the State of Michigan, the lease would have ceased to be effective after June 
12, 1943, the date of completion of the project. The Army requested the Anr 
Arbor Construction Co. to move its plant on July 6, 1942, but the pl: 
moved until on or about October 1, 1943, over 2 months after the lease betweer 
Ann Arbor Construction Co. and Mr. Wiard would have expired. Because the 
lease expired, so had the agreement between the company and the State of Michi- 
gan There is no showing of any agreement to extend this agreement 

When Ann Arbor Construction Co. located its plant on leased land, which lease 
was for such short duration, it must have contemplated the fact that it would be 
required to remove its plant at the termination of the lease. Ordinarily transit 
mix concrete plants, like stonecrushers, are movable and are moved from job to 
job in order to be nearer to place of greatest demand Che price of the product 
sold in most cases takes into account the cost of moving plants of this nature. 

For the reasons set forth in the report of the Department of February 6, 1951, 
there is no legal basis for the payment of the claim of Ann Arbor Construction 
Co. There is, likewise, no equitable basis for a claim against the United States 
in this case in view of the fact that the company, under its agreement with t} 
State no longer had anv right to oecupy the land. 

The Department, therefore, is obliged to reaffirm its former reecommendat 
that this bill be not favorably considered by the Congress 

Sincerely vours, 


1iant was not 





COMPTROLLER GENERAI OF rut I NITED STATES, 
Washinaton 25. February 16, 1951 
Hon. Par McCarran, 
Chairman, Committee on the Judiciary, 
United States Se nate. 


My Dear Mr. CuatrMan: There has come to my attention S. 122, Eighty- 
second Congress, entitled ‘‘A bill for the relief of Ann Arbor Construction Co.,”’ 
which is pending before your committee. 

For the use of your committee in considering the above bill, there is enclosed a 
copy of the Comptroller General's report of November 28, 1950, to the Director, 
Bureau of the Budget, on H. R. 7369, Eighty-first Congress, which is identical 
to 8S. 122. The views and comments expressed therein still obtain. 

Sincerely yours, 
FRANK L. YATES, 
Acting (¢ omptrolle? General of the United States. 
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